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The Reſpondents CASE. 


T HE Reſpondent Zane is one'of the Daughters of Eliza- 
beth aſhby, Deceas d, who was the Widow of Champion 
Afbby, and the Appellant having done ſome bufineſs for 


« 


the ſaid Elizabeth Aſbby, as her Attorney, and Lodging in her 


Houſe, had frequent opportunity of converſing with her, and 


ſo far inſinuated himſelf into her good Eſteem, as to prevail 


28th Jan. 
1699. 


20 Febr. 
1699. 


upon her to make her Will, and to make himſclf Executor, in 
Truſt for her 5 younger Children, Villiam, Fletcher, Champion, 
7ohn and Suſan, whd were all Infants. 


Will dated By this Will the ſaid Elizabeth Aſbby gives to the Reſpondent 


Zane, then a Widow, by the Name of Jane Pattrick, a Legacy 
of 1001. in Money, and ſome Houſhold-Goods, and gives a- 
way other particular Legacies, and gives the reſidue of her E- 
ſtate to her five younger Children equally, and makes the 
Appellant Executor in Truſt for them, and gives the Appel- 
lant only a Legacy of 10 fl. But the Appellant procured a Clauſe 
to be incerted in the Will, That in caſe any of the Children gave 
him any diſturbance in the Executorſhip, or called him to an Account 
for what he did in relation thereto, ſuch Children ſhould forfeit their 
Legac ies. 5 5 
The ſaid Elizabeth Aſhby lying long ſick of a languiſning Di- 
ſtemper, and the Appellant being daily with her, prevailed upon 
her to turn all her Eſtate, amounting to near 500 ol into Gold- 
ſmiths Bills, Bank Bills, and Ready Money, that he might the 
better carry it off, as ſoon as ſhe was dead. The ſaid Elizabeth 
Aſbby died, and the very Morning after the Appellant ſent for a 
Goldſmith, and open'd her Scrutore, and took from thence in 
Bank Bills, Goldſmiths Bills, & Money, to the valne of near 500ol. 
and there being 800 Guineas in Specie, he took out 100 of them, 
upon pretence to defray the Funeral Charges, but the reſt of 
them he paid to the Goldſmith, in the preſence of the Chil- 
dren, for whom he was Truſtee. * 
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The next thing the Appellant had to do, was to turn 1 the 
Houſe and Houſhold- Goods into Money; but thoſe being the 
Eſtate of theſaid Champion Aſbby, the Husband of Elizabeth, un- 
adminiftred by her, T homas "Aſtby, the Eldeſt Son, takes out 
e ee de bonis non, and poſſeſſes himſelf of the Houſe 
and Houſhold-Goods, and takes an Inventory of the whole 
| Goods, as well of what were in the Appellant's Chamber as 
in the other Rooms; ; and when the Appellant found himſelf 
diſappointed in the diſpoſal of che Houſe andGoods,he goes away 
withall the ready Money, Goldſmiths Bills, &c, and leaves the 
Children ( for whom he was Truſtee) to the care of their 
Friends, without making any Proviſion for their maintenance. 
The Reſpondents finding that the Appellant had abandon'd 
the Children, and was ſpending the Eſtate in an extravagant 
manner, bring their Bil in the Court of Charcery for their Le- 
gacy; and the Appellant put in his Anſwer, and makes his de- 
: — That after he had poſſeſs d himfelf of Mrs. Aſnby's Ejiate, by 
virtue of her Will, the ſaid Thomas Aſhby the Elite Son, by vir- 
tue of his Adminiſtration de bonis Non, of his Father's Eflate, en- 
tred upon him and turn d him out of the Houſe, and divefled him of 
all Mrs, Aſhby's Eflate, which he hal poſſeſs d himſelf of by virtue 
of her Will. Yee as that Defence was a mere Fiction, he never 
attempted to prove it, but when the Cauſe came to be heard, 
mov d co put it off, and to have time to examine his Witneſſes, 
pretending his Clerk in C hancery had betray'd him; but the Ap- 
pellant not making out hisAllegations,and it appearing that due 
Notice was given to the Appellant, and the Caufe regularly 
-_ to Hearing, his Motion for putting off the Caufe was 
eny 
Canſe was The Cauſe came to be heard before the Lord Keeper Wright, 
heard the in the preſence of Councel on both ſides, (and not ex parte, 
20th and as is alledg'd by the Appellant) and his Lordſhip Decreed, that 


e e ſhould be referr'd to Sir Robert Legard, one of the Maſters of the 


3 19 31 


1704. 
Court of Chancery, Io tale an account what was due for the 100 l. 


Legacy, with the Intereſt fiom 3 Months after the date of Mrs. Aſh- 
by's Will; which the Appcllant was Decreed to pay out of 
Aﬀets of Mrs. Aſhhys Eſtate in his Bands, with Coſts. 

The Appellant was ſeveral times Summon'd to attend the 
Maſter, but did not think fit to attend him, to give an ac- 
count what he had done with the Eſtate; and thereupon the 
Maſter made his Report, and certified 1 28. 105. due for the 
4 Legacy and Intereſt; and Tax d the Reſpondents Coſts at 

6 9. 18s. 5 4% "0 


ns 


IV. 


1 
By this time tlie Appellant had waſted all the Aſſets, and Ab- 


ſconded, ſo that the Reſpondents could not find him to ſerve 


him with the Writ of Execution of the Decree, und upon the 
uſual Affiadavit made, that they had endeavour'd to ſerve him 
but could not, they had an Order, that the Service of his 


Clerk in Chancery, and Agent at Law, ſhould be good Service; 


* which is the conſtant Practice of the Court of Chancery, where 


the Perſons who are Decrecd to pay any Sum of Money are 


© + 


< not to be found. TE 3 

The Reſpondents having ſerv'd the Appellant's Clerk in Chan- 
cery, and Agent at Law, with this Order, and the Writ of Ex- 
ecution, and the Money not being paid, Proſecuted the Appel 
Jant for his Contempt in not paying it to an Attachment; Pro- 
clamation, Ccmmiſj.on of Rebellion, and Serjeant at Arms, 
bur could not take him upon any of the Proceſs; and upon the 
Serjeant at Arms's Retorn, that he cou'd not find the Appellant, 


the Reſpondents had a Sequeftration againſt his Eſtate. 

Aſter the Srgueftratioz Executed, the Appeliant tet up one Anne Cotton, his 
Siſter, to make Title to all his Lands and Goods Sequeſtred, and would cover 
part of the Lands under an old Deed, pretended ro be made by his Father, of 
near 50 years ſtanding, for raiſing 150 J. for her Portion, and the reſt of the 


Lands and Goods under a Bargain & Sale, pretended to be made to her by him- 


ſelf, after he was in Contempt for not Paying the Legacy Decreed. And by theſe 
Proceedings the Appellant has put the Reſpondents to 150 l. Charges already, 
for recovery of 1007. Legacy, and yet they have not receiv'd one Penny of 


the Money. | | | 
The Reſpondents therefore humbly Hope, this Honorable Houſe 
will be pleas d to Diſmiſs the Appeal, with exemplary 
Coſts ; for the Reaſons following, among others, 


For that it is agreed on all ſides, that the Reſpondents are Entitled to the Legagy 


demanded under the Will of Mrs. Aſhby, to whom the Appellant's Executor. 
It is fully Provd by the Reſpondent, that the Appellant had between 4000 and 
5000 / of Mrs. Aſhby's Eftate come to his hands. 5 
The Appellant has made no Proof of the payment of any part of the Eſtate, either in 
diſcharge of Debts or Legacies, or Truſts in the Will, but after he has profuſely 
waited the Effate, to the Ruin of the Children, aud put the Reſpondents to ſuth 4 
reat expence in Chancery, he hath the confidence to bring an Appeal in this 
Honorable Hoaſe, without any manner of Proof to [upport any of his Allegations. 


The Appellant Exhibited a Croſs- Bill againſt the Reſpondents in Chancery, «pon 


etence that the Reſpondent Jane was aſſiſting in taking away the Eſtate which he 
had poſſeſs'd himſelf of under the Will; and the Reſpondents put in their Anſwer, 
and deny d the matters charged in relation thereto ; and the Appellant well know- 
ing that there was no truth in his Suggeſtions, never proceeded further upon that 
Bill, altho he might there have had another opportunity of proving that matter, 
if he could have done it, as well as upon the Account before the Maſter. 


The Appellant has the leſs reaſon to pretend to be ſurpriæ d in the Reſporidents Pro- 


ceedings in Chancery, in regard he himſelf is an Attorney, and Sollicitor, and 
nothing in thi, Cauſe being done but according to the uſual courſe and practice of 
that Court; of which the Appellent himſelf cannot be ſuppos d to be ignorant. 


Vu Peere Williams. 
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